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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
MICHELLE RENE DESCHARME,
Defendant-Appellant.

Nos. 48114-2020 & 48115-2020
Twin Falls County Case Nos.
CR42-19-4690 &
CR42-19-4691

RESPONDENT’S BRIEF

Has Descharme failed to show that the district court abused its sentencing discretion when
it imposed a sentence of 11 years with five years fixed for forgery and three years fixed for issuing
an insufficient funds check for $250 or more?
ARGUMENT
Descharme Has Failed To Show That The District Court Abused Its Sentencing Discretion
A.

Introduction
In February 2019, Descharme issued a check for $323.38 to Swensen’s Market in Twin

Falls which was returned from the bank for insufficient funds. (R., p.14.) The Twin Falls police
officer investigating the case contacted a detective with the Rupert Police Department who
reported that he had recently arrested Descharme and she “admitted to writing bad checks all over
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southern Idaho.” (R., pp.14-15.) In Twin Falls County case number CR42-19-4690 (Idaho
Supreme Court no. 48114-2020), the state charged Descharme with issuing an insufficient funds
check for $250 or more (R., pp.29-30), followed by an Amended Information alleging that she is
a persistent violator of law (R., pp.52-55).
In April 2019, Joe Miller informed the Kimberly Police Department that, according to a
report he received from his bank, a check ostensibly from his MCM Trucking Company used his
name on it and was written to a Michelle Descharme for the amount of $998.59, which was cashed
by Ridley’s Market on March 25, 2019. (R., p.174.) Officer Miller was later informed by
Lieutenant McEwen with the Rupert Police Department that, during an interview with Descharme,
she “admitted to printing checks from her house and cashing them at stores all over southern
Idaho[.]” (R., p.175.) According to Lieutenant McEwen’s summary of Descharme’s statements
to him:
[Descharme] was helped by a male later identified as Jon C. May. . . . Jon would
call Ridleys stores and ask what companies were on the check cashing list.
Michelle would then print checks and cash them. All of them under … $1000.00.
The check she cashed at Ridleys in Kimberly and other locations, was not spoken
about in detail, but only referenced Kimberly once along with Buhl, Blackfoot, and
Jerome. She mentioned that she cashed checks twice at the Rupert store and the
Pocatello store. So, the check cashed by Michelle Descharme from a false MCM
Trucking account in the amount of $998.59 on March 25th would be the one that
she is alluding to in her interview.
(R., pp.175-176.) The state charged Descharme with forgery and burglary in Twin Falls County
case number CR42-19-4691 (Idaho Supreme Court no. 48115-2020) (R., pp.187-189), followed
by a persistent violator allegation (R., pp.202-205).
Pursuant to a plea agreement, Descharme pled guilty to all the charges and allegations in
both cases – with the exception of burglary in the second case. (R., pp.76-91, 241-256.) The state
agreed to dismiss the burglary charge in the second case and case no. CR42-19-5947, and not file
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charges relating to a check Descharme issued to Hobby Lobby in March 2019. (Id.) In each case,
Descharme requested a mental health assessment and to participate in the mental health program,
which requests were denied. (R., pp.114-119, 120-125, 280-291.)
At a joint sentencing hearing, the district court imposed concurrent sentences of three years
fixed and zero indeterminate for issuing an insufficient funds check for $250 or more, and 11 years
with five years fixed for forgery. (R., pp.135-142, 301-307.) Descharme filed a timely notice of
appeal in each case. (R., pp.146-148, 158-162, 310-312, 316-320.)
On appeal Descharme contends the district court abused its discretion by imposing an
excessive sentence, focusing on the “aggregate unified sentence of eleven years, with five years
fixed.” 1 (Appellant’s brief, pp.1, 4-8.) Application of the relevant standards shows Descharme
has failed to show an abuse of discretion.
B.

Standard Of Review
The length of a sentence is reviewed under an abuse of discretion standard considering the

defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007) (citing
State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 (2002); State v. Huffman, 144 Idaho 201,
159 P.3d 838 (2007)). It is presumed that the fixed portion of the sentence will be the defendant’s
probable term of confinement. Id. (citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).
Where a sentence is within statutory limits, the appellant bears the burden of demonstrating that it
is a clear abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). A sentence is reasonable if it appears
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Although Descharme’s “Issue,” “Argument” heading, and “Conclusion” refer to the sentences
in both cases, she realistically challenges only her sentence for forgery in Twin Falls County case
no. CR42-19-4691 (Idaho Supreme Court case no. 48115-2020).
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necessary to accomplish the primary objective of protecting society and to achieve any or all of
the related goals of deterrence, rehabilitation or retribution. State v. Schiermeier, 165 Idaho 447,
454, 447 P.3d 895, 902 (2019); Anderson, 163 Idaho at 517, 415 P.3d at 385 (citing State v.
Toohill, 103 Idaho 565, 568, 650 P.2d 707, 710 (Ct. App. 1982)).
In evaluating whether a lower court abused its discretion, the appellate court conducts a
four-part inquiry, which asks “whether the trial court: (1) correctly perceived the issue as one of
discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached its decision by the
exercise of reason.” State v. Herrera, 164 Idaho 261, 270, 429 P.3d 149, 158 (2018) (citing
Lunneborg v. My Fun Life, 163 Idaho 856, 863, 421 P.3d 187, 194 (2018)).
C.

Descharme Has Shown No Abuse Of The District Court’s Discretion
To bear the burden of demonstrating an abuse of discretion, the appellant must establish

that, under any reasonable view of the facts, the sentence was excessive. State v. Farwell, 144
Idaho 732, 736, 170 P.3d 397, 401 (2007). The record shows no abuse of discretion.
The district court said that it had considered and was applying the four sentencing criteria
set out in Toohill, as well as the factors listed in I.C. § 19-2521 (regarding whether to grant
probation or order imprisonment). (Tr., p.22, Ls.6-9.) The court also considered the Presentence
Report (“PSI”), the comments and recommendations of counsel, letters submitted in support of
Descharme, and other documents submitted by the public defender’s office. (Tr., p.21, L.24 –
p.22, L.5.)
In discussing the “first and foremost” Toohill factor, the “good order and protection of
society,” the district court dispelled any suggestion in the “letters and comments” that Descharme’s
association with a man named Jon May reduced her culpability for her crimes, stating it had not
4

heard “anything that blamed Jon May for the previous nine felony convictions.” (Tr., p.22, L.15
– p.23, L.6.) To make the record clear, the court chronicled Descharme’s felony convictions up to
2019:
In 1989, there was a first-degree theft. I’m not sure what the disposition on
that was …. In 1989, there was unlawful possession of a financial transaction card.
In 1984, a theft conviction and a forgery conviction. Actually, the disposition on
those is also unknown pursuant to the PSI. I’m not sure exactly on the 1984 or
1989 theft convictions. 1985, unlawful public assistance, as well as an unlawful
possession of a financial transaction card. 1996, fugitive, and also – fugitive of a
mail fraud case. 1997, grand theft. 1997, an unlawful possession of a financial
transaction card. 1997, possession of a controlled substance. 2002, forgery. 2005,
forgery. Those are all prior to any of the instances – any of the eight or nine
instances we’re dealing with presently from 2019 and 2020.
(Tr., p.23, Ls.10-25.) The court told Descharme that “[t]he vast majority of them are convictions
that involve you preying on the public at large; individuals, people who need money just as much
as you do, and, yet, you are scheming to take their money from them.” (Tr., p.24, Ls.4-10.)
Next, the district court recited Descharme’s felony convictions from 2019 forward,
enumerating “[i]nsufficient funds conviction, Twin Falls; forgery conviction, Twin Falls; forgery
conviction, Bingham County; forgery conviction, Bannock County; possession of a controlled
substance, trafficking – that is a pending charge in Minidoka County – possession of a controlled
substance in Minidoka.” (Tr., p.24, Ls.11-19.) The court concluded that Descharme had been
convicted of “at least 14 or 15” felonies. 2 (Tr., p.24, L.20.)
Acknowledging that Descharme was a drug addict and had mental health issues, the district
court explained that the protection of society was an overriding consideration:
I understand that there may be extenuating circumstances, but all of these took place
over a period of time throughout all of Idaho. There was clearly time for you to
reflect and decide to extricate yourself from whatever circumstances you were in.
I understand that you have some mental health issues. I am acutely aware of that.
2

Despite Descharme’s remarkable criminal record, the LSI-R (“Level of Service InventoryRevised) evaluation her as a “moderate” risk for recidivism. (PSI, p.21.)
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However, once again, this is not a situation where you’re acting on a mental health
crises. This is spread out over time, over distance. Obviously, you’re driving to
these places, which is giving you time to reflect on exactly what you’re doing. So
the fact that you are an addict, I recognize you are; the fact that you may have
mental health issues, which I think you do, that cannot excuse the extent to which
you have preyed on innocent individuals in the community, and at some point, there
needs to be a stop to the type of conduct here.
(Tr., p.24, L.20 – p.25, L.12.)
In discussing deterrence, the district court noted that because of the “sheer number” of
felony convictions Descharme had, it did not bother to recite Descharme’s misdemeanor
convictions, plainly indicating that Descharme would not be easily deterred from her criminality.
(Tr., p.25, Ls.13-22.) The court agreed that drug court and mental health court may help
Descharme be rehabilitated, but explained that, “given the – the need that the Court feels to protect
society, I do not think that those programs are appropriate for you at this time.” 3 (Tr., p.25, L.23
– p.26, L.3.) Finally, the court observed that there was a need for retribution and punishment, as
it could “only count one case of an individual who’s had this many felony convictions that’s
appeared before me.” (Tr., 26, Ls. 5-8.)
Notwithstanding the multiple opportunities Descharme has been given to succeed through
probation and parole 4 (see generally PSI, pp.5-11), it has not deterred her from amassing an
incredible record for theft and fraud related crimes committed against innocent and trusting
persons and businesses. Descharme’s criminal history, the nature of her past and current offenses,
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The GAIN Generated MH Diagnoses provisionally found (i.e., “rule out”) that Descharme had
“major depressive disorder, recurrent, moderate” and “generalized anxiety disorder[.]” (PSI, p.38
(capitalization modified).)
4

According to the Presentence Report, Descharme was sent to prison in two separate Idaho cases
for forgery (2002 and 2006), and “had served two periods of incarceration at the Federal
Correctional Institution – Dublin in California” for a 1991 mail fraud conviction. (PSI, p.11.)
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and the sentencing criteria – especially the need to protect the public – convinced the district court
that a sentence of 11 years with five years fixed for forgery was appropriate.
Descharme argues that the district court abused its discretion by imposing an excessive
sentence in light of her remorse, her mental health condition, and the support she has from her
family and the community. (Appellant’s brief, p.7.) However, the district court reasonably
concluded that Descharme’s mental condition had little to do with her premeditated crimes, and
considered the Presentence Report, letters of support, and arguments and statements presented.
(Tr., p.21, L.24 – p.22, L.5; p.25, Ls.2-6.) Descharme is merely asking this Court to reweigh those
matters. Although Descharme’s remorse and her support from family and others are certainly
laudable, they do not negate the harm her continued criminality has inflicted on the public. The
court fittingly declared that, “at some point, there needs to be a stop to the type of conduct here.”
(Tr., p.25, Ls.6-12.) She has failed to show an abuse of discretion.
The district court applied the correct legal standards to its unchallenged factual findings
and exercised its discretion to impose a reasonable sentence. Descharme has failed to show error.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 19th day of May, 2021.

/s/ John C. McKinney
JOHN C. McKINNEY
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 19th day of May, 2021, served a true and correct
copy of the foregoing RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

JCM/dd

/s/ John C. McKinney
JOHN C. McKINNEY
Deputy Attorney General
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